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1 IS }r^^^ eu J) IAI ENVIRONMENTAL PROTECTION AGENCY 

^ REGION VIII 
999 18th STREET - SUITE 500 ^244096 - R8 SDMS 

DENVER, COLORADO 80202-2405 

MAY 9 1991 

VIA HAND DELIVERY 

Ref: SRC 

Jon C. N i c k e l 
I n d u s t r i a l Q u a l i t y Manager 
ASARCO Incorporated 
P.O. Box 123 0 
East Helena, Montana 59635 

RE: Notice of L i a b i l i t y and T r a n s m i t t a l of 
Ad m i n i s t r a t i v e Order on Consent Pursuant to CERCLA 
Sections 106 and 107 - East Helena S i t e 

Dear Mr. N i c k e l : 

The United States Environmental P r o t e c t i o n Agency, Region 
V I I I ("EPA"), i s c o n s i d e r i n g the expenditure of p u b l i c funds to 
abate, minimize, s t a b i l i z e , m i t i g a t e , and/or e l i m i n a t e the 
re l e a s e and threatened r e l e a s e of hazardous substances, 
p o l l u t a n t s , and/or contaminants i n t o the environment at the East 
Helena Superfund s i t e , l o c a t e d i n East Helena, Montana (the 
" S i t e " ) . Unless EPA determines that a re s p o n s i b l e party w i l l 
perform such a c t i o n s p r o p e r l y and promptly, EPA intends to do so 
pursuant t o s e c t i o n 104 of the Comprehensive Environmental 
Response, Compensation and L i a b i l i t y Act of 1980, 42 U.S.C. § 
9604 (1982), as amended by the Superfund Amendments and 
Re a u t h o r i z a t i o n Act of 1986 (CERCLA). 

Responsible p a r t i e s under CERCLA i n c l u d e current and past 
owners and operators of f a c i l i t i e s from which there i s , or may 
be, a r e l e a s e or threatened release of a hazardous substance, and 
persons i n v o l v e d i n the generation, treatment, t r a n s p o r t a t i o n , or 
d i s p o s a l of hazardous substances. Under s e c t i o n 106(a) of 
CERCLA, 42 U.S.C. § 9606(a), and other laws, r e s p o n s i b l e p a r t i e s 
may be req u i r e d to implement response a c t i o n s with EPA ov e r s i g h t . 
In a d d i t i o n , under s e c t i o n 104 of CERCLA, 42 U.S.C. § 9604, EPA 
may undertake response a c t i o n s . Under s e c t i o n 107 of CERCLA, a 
re s p o n s i b l e party or p a r t i e s may be l i a b l e f o r a l l costs i n c u r r e d 
by the government i n responding to any r e l e a s e or threatened 
r e l e a s e of hazardous substances. Such cost s i n c l u d e , but are not 
l i m i t e d t o , expenditures f o r i n v e s t i g a t i o n , planning, o v e r s i g h t 
of p r i v a t e party response a c t i o n s , cleanup of the S i t e , and 
enforcement. 

EPA has determined t h a t a release of hazardous substances, 
p o l l u t a n t s , and/or contaminants as defined by s e c t i o n 101(14) of 
CERCLA, 42 U.S.C. § 9601(14), has occurred and threatens to 
continue i n the future at the S i t e . Hazardous substances. 
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i n c l u d i n g lead, cadmium, and a r s e n i c have been detected at the 
S i t e and are contaminating or pose a t h r e a t of contamination of 
r e s i d e n t i a l s o i l s , s urface water, and ground water at the S i t e . 
Hazardous substances, p o l l u t a n t s , and contaminants l o c a t e d on, or 
adjacent t o , the S i t e may present a t h r e a t t o human h e a l t h , 
w e l f a r e , and the environment. 

EPA has reason to b e l i e v e that ASARCO Incorporated 
("Asarco") i s a p o t e n t i a l l y r e s p o n s i b l e p a r t y at the S i t e , from 
which t h i s r e lease or threatened r e l e a s e i s o c c u r r i n g , or may 
occur, w i t h i n the meaning of s e c t i o n 107 of CERCLA, 42 U.S.C. § 
9607. By t h i s l e t t e r , EPA n o t i f i e s you of your p o t e n t i a l 
l i a b i l i t y with regard t o t h i s matter and encourages you t o 
v o l u n t a r i l y undertake clean-up a c t i v i t i e s which w i l l be overseen 
by EPA and/or other government agencies. 

To abate the r e l e a s e or t h r e a t of r e l e a s e and the t h r e a t t o 
the environment r e s u l t i n g from that r e l e a s e or t h r e a t of r e l e a s e , 
EPA plans to take a c t i o n i n c l u d i n g s o i l sampling, a n a l y s i s , and 
e x c a v a t i o n , and other such a c t i o n s as may be necessary to abate 
the t h r e a t . EPA w i l l c o n s i d e r , however, a t i m e l y o f f e r from you 
t o conduct these a c t i o n s . Please be advised that any 
p a r t i c i p a t i o n on your part i s subject t o EPA approval and 
o v e r s i g h t . P a r t i c i p a t i o n must be under d i r e c t EPA c o n t r o l t o 
permit c o o r d i n a t i o n with other EPA a c t i o n s p e r t a i n i n g to the 
S i t e . 

DECISION NOT TO USE SPECIAL NOTICE 

Under Section 122(e) of CERCLA, EPA has d i s c r e t i o n a r y 
a u t h o r i t y to invoke s p e c i a l n o t i c e procedures to f o r m a l l y 
n e g o t i a t e the terms of an agreement between EPA and p o t e n t i a l l y 
r e s p o n s i b l e p a r t i e s (PRPs) to conduct or finance response 
a c t i v i t i e s . Use of these s p e c i a l n o t i c e procedures t r i g g e r s a 
moratorium on c e r t a i n EPA a c t i v i t i e s at the S i t e while formal 
n e g o t i a t i o n s between EPA and the PRPs are conducted. 

In t h i s case, EPA has decided not to invoke the Section 
122(e) s p e c i a l n o t i c e procedures because use of these procedures 
would l i k e l y delay Implementation of the removal a c t i o n . 
Nonetheless, EPA i s w i l l i n g to d i s c u s s settlement o p p o r t u n i t i e s 
without invoking a moratorium. EPA w i l l , however, i n i t i a t e the 
response a c t i o n as planned i f such d i s c u s s i o n s do not lead to an 
e x p e d i t i o u s settlement. 

As the basis f o r settlement d i s c u s s i o n s , I have enclosed the 
proposed A d m i n i s t r a t i v e Order on Consent (Order) between EPA and 
Asarco f o r the S i t e . This Order concerns the performance of 
removal a c t i v i t i e s by Asarco and reimbursement of response costs 
i n c u r r e d by EPA i n connection with the removal. 
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I f you wish to conduct or p a r t i c i p a t e i n a c t i o n s as o u t l i n e d 
above, you must, w i t h i n f i v e days of your r e c e i p t of t h i s l e t t e r , 
n o t i f y Mr. Scott Brown, Remedial P r o j e c t Manager (RPM), i n 
w r i t i n g , of your wish to p a r t i c i p a t e . Mr. Brown w i l l coordinate 
your involvement i n the development of the Order. I f an 
agreement cannot be reached, EPA may decide t o i s s u e a U n i l a t e r a l 
A d m i n i s t r a t i v e Order d i r e c t i n g you t o conduct the removal a c t i o n . 
If you do not w r i t e Mr. Brown w i t h i n the f i v e - d a y p e r i o d , EPA 
w i l l assume that you d e c l i n e any involvement i n the removal 
a c t i o n . EPA may i n i t i a t e a c t i o n at the S i t e , i f EPA determines 
th a t immediate a c t i o n i s necessary to abate the r e l e a s e of 
hazardous substances. EPA may continue such a c t i o n s i f no 
r e s p o n s i b l e party agrees to perform the necessary work. 

Please be advised t h a t the f a c t u a l and l e g a l d i s c u s s i o n s 
contained i n t h i s l e t t e r are intended f o r n o t i f i c a t i o n and 
i n f o r m a t i o n purposes only. They are not intended t o be, and 
cannot be r e l i e d upon, as a f i n a l EPA d e c i s i o n or binding upon 
EPA concerning any matter discussed. 

In c l o s i n g , EPA would l i k e to encourage you t o conduct or 
p a r t i c i p a t e i n removal a c t i o n s for the S i t e , and appreciates your 
continued cooperation with S i t e cleanup. I f you have any 
questions regarding e i t h e r t h i s l e t t e r or the removal a c t i o n s , 
please contact e i t h e r Suzanne Bohan, A s s i s t a n t Regional Counsel, 
at (303) 294-7552, or Scott Brown at (406) 449-5414. 

S i n c e r e l y , 

Robert L. 
Hazardous Waste ̂ .-Management D i v i s i o n 

Dupreyt ^ r e c t o r 

Enclosure 

cc: Suzanne J . Bohan, 8RC 
D. Scott Brown, 8M0 
Cynthia S. Leap 
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UNITED STATES ENVIRONMENTAL PR0TE:CTI0N AGENC Y 0250414 
REGION VM 

9̂  18th STREE-T - ;5UITE 500 
DENV: COLORADO ii0202-24(15 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Fef: SRC 

Jon C. Nickel 
'rc i u s t r i a l Quality Manager 
.nSARCO Incorporated 
P.O. Box 1230 
East Helena, Montana 59635 

RE: Notice of L i a b i l i t y and Traniimittal of 
Administrative Order on Con sen": Pursuant to CERCLA 
Sections 106 and 107 - East Helena S i t e 

i.-ear Mr. Nickel: 

The United States Environmental Protection Agency, R':... ,;J 
VIII ("EPA"), '.s considering the expenditure :3f public funds to 
abate, minimize, s t a b i l i z e , mitigate and/or aliminate the 
release and threatened release of ha:::ardous substances, 
pollutants, and/or contaminants into the environinent at the East 
Helena Superfund s i t e , located i n Ea:;t Helena, Montana (the 
S i t e " ) . Unless EPA determines that a responsible party w i l l 

perform such actions properly and promptly, EPA intends to do so 
pursuant to section 104 of the Comprehensive ISnvironmental 
Response, Compensation and L i a b i l i t y Act of r?80, 42 U.S.C. S 
9604 (1982), as amended by the Superfund Amendments and 
Reauthorization Act o£ 1986 (CERCLA). 

Responsible parties; und«r CEKCLA include current and past 
owners and operators of: f a c i l i t i s s from which there i s , or may 
be, a release or threatened release of a hazardous substance, and 
persons involved i n the generation, treatment, transportation, or 
disposal of hazardous ssubstances. Under s;ection 106(a) of 
CERCLA, 42 U-S.C § 960G(a), and vthar ^ws, responsible parties 
may be required to implement res nse one. with EPA oversight. 
In addition, under section 104 o. "ERC 42 U-S.C. <!! 9604, EPA 
may undertake response actions. ''er „.><.:tion 107 ot CERCLA, a 
responsible party or parties may l i a b l e for a costs incurred 
by the government i n responding -ly relea=' e or threatened 
release of hazardous substances. ch costi incl'".e, but are not 
lim i t e d to, expenditureiS for invest .iaation, larin;.;.,g, oversight 
of private party response actions, <. anup ol: the S i t e , and 
enforcement. 

EPA has determined that a release of ha:!.ardousi substances, 
poll u t a n t s , and/or contaminants as defined by section 101(14) of 
CERCLA, 42 U-S-C § 9601 ( 14 ), has; orcurred and threat- to 
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continue i n the future at the b i t e . Ha? i substances, 
including lead, cadmium, and arsenic hav .̂r; detected at the 
Site and are contaminating or pcse a threat, of contamination of 
r e s i d e n t i a l s o i l s , surface water, and ground water at the Site-
Hazardous substances, pol l u t a n t s , and contaminants located on, or 
adjacent to, the S i t e may present a threat to human health, 
welfare, and the environment. 

EFA has reason to believe that i'SARCO Incorporated 
("Aearco") i s a p o t e n t i a l l y responsible party at the S i t e , from 
which t h i s release or threatened release i s o<:curring, or may 
occur, within the meaning of section 107 o:E ClilRCLA, 4:J U-S.C S 
9607. By t h i s l e t t e r , EPA n o t i f i e s you of your p o t e n t i a l 
l i a b i l i t y with regard to t h i s matter and encourages you to 
v o l u n t a r i l y undertake clean-up a c t i v i t i e s which w i l l be overseen 
by EPA and/or other government acfencles. 

To abate the release or threat of release and the threat to 
the environment r e s u l t i n g from that release o;:- threat of release, 
EPA plans to take action including s o i l sa::npllng„ analysis, and 
excavation, and other such actions as; may be necessary to abate 
the threat. EPA w i l l consider, however, a tiinely offer from you 
to conduct these actions. Please be advised that any 
p a r t i c i p a t i o n on your part i s subject to EPA approval and 
oversight. P a r t i c i p a t i o n must be under d i r e c t EPA control to 
permit coordination with other EPA actions pertaining to the 
S i t e . 

DECISION NOT TO USE SPECIAL NOTICE 

Under Section 122(e) of CERCLA, EPA has discretionary 
authority to invo3te special notice procedures to formally 
negotiate the terms of an agreement between EPA and p o t e n t i a l l y 
responsible parties (PRPs) to conduct or finance response 
a c t i v i t i e s - Use of these special notice p-roc-edures t r i g g e r s a 
moratorium on cert a i n EPA a c t i v i t i e s at the S i t e while formal 
negotiations between SPA and the PRPs are conducted. 

In t h i s case, EPA has decided not to ir:\oke the Section 
122(e) sp e c i a l notice procedures because uss of these procedures 
would l i k e l y delay implementation of the removal action. 
Nonetheless, EPA i s w i l l i n g to discuss settl^rmerit opportunities 
without invoking a moratorium. EPA w i l l , however, i n i t i a t e the 
response action as planned i f such discussions do not lead to an 
expeditious settlement. 

As the basis for settlement discussions, I e enclosed the 
proposed Administrative Order or. Cor sent (Order .D̂ -l-̂ een EPA and 
Asarco for the S i t ^ This Order co;r,cerns the p<jrformance of 
removal a c t i v i t i e s by Asarco and reimbursement of response costs 
incurred by EPA i n co^nnection with the re:Tioval. 

2 
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I f you wish to c. 
you must, wit* 

:luct or 
f. i v r 

:: p a i 
Mr. Sco t t Brc 

r, of your wj k 
i'-'ol'vement i n t a develor 
v;t cannot be reached, 
:.r,5.'.ive Order d i r e c t l y • 
it;; uot writt=^ .: - ow ^.» 

,sum«?,'5 that ^ decline -xm 

•*-rticipate i--. a c t i o n s c,; off- ' - 'ned 
of i'our reci;. : ipl of i r i i r , ].-".'':er, 
:-.~-jact M&nacer (RPM), i n 

-r-e, Mr- BrC'Wn w i l 1 coo rd ina t e 
c;f the Order . I f an 

-•..i V :iecid€> tc> i s sue a U n i l a t e r a l 
:.>u to conduct the removal a c t i o n , 
t ' l in: the f i v e - d a y per:i.od, EPA 

r:;volvem<jnt i n the .tei^toval 
: t io: ; FPA may 1 ate a c t i o n ..̂ -t tf-:e S i t e , i f EPA d€itermines 
i-.'.t immediate act i;? necessary t c abatti tl'.e relea;;;?:- '-̂ ^ 

•̂.;-:r-3t>us substances . EPA mey cont inue such c.ct lons i t 
ar; y agr-'.̂ es perform the necess;ary wcr); 

be advised that the fact j d i anci i^jgal dis-nscsions 
cor;''cvineu i n this- l e t t e r h.re intended for n o t i f i c a t i o n and 
ir.; mat: on purposes only. They are not intended to )..•«, and 
cannot be r e l i e d upon, as a f i n a l EPA deci55ion or binding '.?pon 

'T-,c" n-'nci any matte;: discussed. 

In oloamg, Ei>A would l i k e to ercoutage you to c>-o'-:jt..-.t ox 
:̂_ ic i p a t e xamoval actions f c r tl'e S i t e , cind appr -•iates yv 
•oti\ dnu<»a ccoperatior. vi'ih S i t e clear up- .'if you have .- v 
It •-•!'•:;•:•;••, recyard :̂  ng eit^'sr t h i s 3̂ *;,t*=r or the removal actic'ns, 

.• leas'.: .-..-ntac'. eilther Susanne Eohan, Assistant Region-5.! • Y% <t ,- 1 

(303) 29^-7552, Scott Browr a l U06) 44<!-5414. 

Suzanne J. Bohan ̂  8!?.'. 
D. S',:ott BrowA, PMO 
Cynthia S. Leap 

Sir.cer-: 

Rober-*-. L . Duprey, D i t e c : o r 
HaziSLTdC'US Waste Management DJ. • . m 


